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CPI Nl ON AND ORDER

Appel  ant herein is seeking reversal of the Vice Commandant's
deci sion (Appeal No. 2288) affirmng an order issued by
Adm ni strative Law Judge Thomas E.P. MElligott, on February 10.
1982.! By that order the law judge affirmed a charge of negligence
br ought agai nst appellant and thereupon suspended his Merchant
Mariner's Docunment (No. 439-78-4714) for one nonth wth an
addi tional two-nonth suspension on 12 nonths' probation. The |aw
judge's order is predicated upon his finding that on Cctober 17,
1981, while serving as operator of the MV GCsage, appellant failed
to properly navigate that vessel and the two tank barges it was
pushing in tandemalong the Qulf Intra-coastal Waterway, resulting
in an allusion between the forward barge and the front |ight of the
Range F aid to navigation near Deer Island at Mle 360. Appellant,
on appeal, advances a nunber of contentions which constitute,
general ly, and attack on rulings of the |law judge, as well as upon
the ultimate substantive determ nation of negligence.

The all eged procedural errors on the part of the |aw judge |ed
to his granting the Coast Cuard's request to reopen its case for
t he purpose of submtting additional evidence which would establish
that the MV Gsage was the vessel involved in the allusion and that
respondent was then its operator. At the conclusion of the Coast
Guard's case appellant had noved for dismssal of the charge
agai nst hi m based upon the insufficiency of the evidence presented.
The | aw judge apparently agreed that the evidence presented to that
tinme did not disclose which vessel was involved in the allusion nor

1Copi es of the decision of the Vice Commandant (acting by
del egation) and the | aw judge are attached.



who was its operator. However, he deferred a ruling on appellant's
notion and all owed the Coast CGuard, over appellant's objection, to
reopen its case, at which tine it noved the adm ssion of certain
Casualty Report fornms (CG 2692)2 in order to establish appellant's
operation of the MV Osage at the tine of the allision.

Appel  ant' s argunent pl aces consi derabl e enphasi s upon the | aw
judge's failure to follow guidance in the Marine Safety Mnua
(CG495) (hereinafter referred to as the Mnual) which is
applicable to enforcenent proceedings. W find the thrust of his
argunent to be well taken.

In order to properly assess the |aw judge's actions in this
i nstance, we nust determ ne at the outset whether, when presented
with appellant's notion to dismss, after the Investigating Oficer
had concl uded the Coast Quard's case and had rested, the |aw judge
was required to rule upon it. We conclude that he was and,
i nasmuch as he agreed that the Coast Guard's prinma facie case was
| acking in certain necessary elenents, the |aw judge should have
granted appellant's Mti on.

The law judge's decision to postpone ruling on appellant's
notion and to allow the Coast Guard the imredi ate opportunity to
reopen its case and present additional evidence acted effectively
as a denial of the notion at the tine it was nmade. Section 71-7-85
of the Manual advises that in reaching a decision on a notion to
di sm ss:

"the ALJ will determne if there is any substantial
evi dence which, together with all proper inferences to be
drawmn therefrom and all appl i cable presunptions,

reasonably tends to establish every essential el enent of
the charge or charges included in any specification or
specifications to which the notion is directed.”

It is axiomatic in this case that whether appellant was the
operator of the vessel involved in the allision is an "essenti al
el ement” of the charge pending against him The Coast Guard had
failed to introduce any evidence connecting appellant, and for that
matter any specific vessel, with the allision when the
i nvestigating officer rested and hence failed to present a prinma
faci e case.

In certain instances a | aw judge may reserve a decision on a
motion to dismss until after the conpletion of an appellant's
case. However, such action on the part of the |aw judge shoul d not

2Exhibits 7(a), 7(b) and 7(c).
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be taken for the purpose of permtting the Coast Guard to reopen

its case-in-chief. In another context, but of rel evance here, the
Manual cautions that when the Coast Guard presents rebuttal
evidence. "...Care should be taken by the Adm nistrative Law Judge

that the rebuttal evidence presented by the investigating officer
is, in fact, rebuttal evidence, rather than a reopening of the
investigating officer's case in chief."3

The deficiency in the Coast Guard's case at the tine the
investigating officer rested was neither mnor nor technical in
nat ure. The Coast GGuard concededly had failed to establish a
fundanental part of its substantive prim facie case. Absent
i ntroduction of additional evidence by the Coast Guard, the charge
agai nst appel l ant was not sustained. Wile, in this instance, the
evidentiary deficiency apparently could be renedied easily, the
standard for review of the propriety of the law judge's ruling is
not whether there was an expedient cure for the Coast Cuard's
failure to neet its burden of proof before it rested. It is,
rather, whether the l|law judge properly could defer ruling on
appellant's notion to dismss and then afford the Coast Guard an
opportunity to correct the fundanental evidentiary deficiency
identified by the notion. W conclude that, given the
circunstances presented herein, the law judge erred in doing so.*

In apparent recognition of the fact that a party has a
fundanmental right to dismssal of a case where the essential
el enents of the charge have not been proven, the Coast Guard's
Manual , as noted above, expressly authorizes the filing of a notion
to dismss to test the sufficiency of the evidence. Wi le we
recogni ze that there may be valid reasons for a law judge to
reserve decision on such a notion until after an appellant puts on
a defense or decides not to submt any evidence, deferring a ruling
on a notion to dismss for the purpose of affording the Coast CGuard
what anounts to a second opportunity to prove its case i s not such
a reason. Moreover, the deferral in this instance not only
deprived appellant of his right to challenge the Coast Guard's
evi dence at the appropriate tinme, but additionally, since it was
the notion itself which apparently alerted the Coast Guard to the
necessity for further proof of its case, the deferral also
effectively turned the exercise of that right against him

3See Section 71-7-90.

“The |l aw judge's obligation, once the notion had been filed,
was not to ascertain whether the Coast Guard m ght be able to prove
t he all eged charges through the subm ssion of additional evidence,
either in its possession or available to it, but rather to
determ ne whet her the Coast Guard al ready had proved the charge.
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In sum we find that at the tine appellant made his notion to
dism ss the Coast CGuard had rested w thout establishing a prim
facie case, and that appellant then was entitled to a ruling on his
notion predicated solely on the evidence thus far presented by the
Coast CGuard. Consequently, the |law judge's subsequent denial of
appel l ant's notion, based primarily on evidence submtted by the
investigating officer after he was permtted to reopen his case,
constituted error and requires reversal.®

ACCORDI NGY, IT I S ORDERED THAT:
1. Appel l ant' s appeal is hereby granted; and

2. The deci sion of the Vice-Comandant in Appeal No. 2288 is
her eby reversed.

BURNETT, Chairman, GOLDMAN, Vice Chairman BURSLEY and GROSE
Menbers of the Board, concurred in the above opinion and order.

°I'n denying appellant's nmotion the |aw judge noted that he
"...could dismss wthout prejudice to Coast Quard's renewal of the
case. But, then the Coast Guard could turn around and reserve him
and we could have to retry the case all over again and then they
could... probably identify himin sone... manner..." (See tr. at
59). Al t hough we have no presence occasion to rule on the
applicability of the doctrines of res judicata or collateral
estoppel, it appears fromthe foregoing that the | aw judge may not
have considered their possible effect upon any effort by the Coast
Guard to refile the charge in this case in a subsequent proceedi ng.
Mor eover, the Vice Commandant (Decision at page 11) also inplicitly
di sm sses these doctrine, which we believe constitute a part of
adm ni strative due process.
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